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I. INTRODUCTION 

Amici are individual law professors who have 

extensive knowledge in the development of the law of 

federal and state taxation. These amici offer their expertise 

in support of the State’s position in this case, that 

Engrossed Substitute Senate Bill 5096’s (“ESSB 5096’s”) 

tax on capital gains is an excise tax and not a property tax 

under Wash. Const., Art. VII, § 1. The State’s position is 

grounded not only in this Court’s precedent, but in history 

and logic. 

While Amici agree with appellant Intervenors that a 

tax on income is not a property tax, this Court need not 

overrule Culliton v. Chase, 174 Wash. 363, 25 P.2d 81 

(1933), to uphold the capital gains excise tax here. ESSB 

5096 falls squarely within this Court’s longstanding 

definition of an excise tax because the incidence of the tax 

operates upon the act of transferring capital assets and not 

directly upon the property itself. If this Court were to affirm 
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the trial court’s flawed logic that a capital gains tax is 

“properly characterized as a tax on property” under Art. 

VII, § 1 because it is a “tax on the receipt of income” (CP 

872), the Court would be required to extend Culliton far 

beyond its holding and to disregard the Court’s extensive 

excise tax precedents. These precedents are consistent with 

U.S. Supreme Court jurisprudence addressing similar 

distinctions between direct taxes on property and excise 

taxes on acts or transactions.  

The Washington Constitution does not limit the 

Legislature’s prerogative to devise fair and equitable excise 

taxes to fund its residents’ basic needs in housing, health 

care and education and to redress past economic and social 

inequities. The trial court erred in holding that the capital 

gains excise tax was a prohibited, non-uniform tax on 

property. 
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II. IDENTITY AND INTEREST OF AMICI 

The individual amici are law professors who, as 

reflected in their CVs (attached as the appendix to this 

brief), are recognized scholars on issues of state and federal 

taxation and/or state constitutional law: 

Reuven S. Avi-Yonah is the Irwin Cohn Professor 

of Law at the University of Michigan Law School. He has 

authored numerous treatises and articles on taxation, 

including most recently, U.S. International Taxation: 

Cases and Materials (5th ed., with D. Ring, Y. Brauner and 

B. Wells) (Foundation Press, 2022).  

David Gamage is a Professor of Law at Indiana 

University Maurer School of Law who focusses his 

scholarship on tax policy. He has drafted and consulted on 

efforts to tax wealth at the federal, state and local levels, 

including most recently, co-drafting legislation for 

President Bident’s proposed Billionaires Minimum Income 

Tax Reform.  
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Lily Kahng is a Professor of Law at Seattle 

University School of Law who has written extensively on 

the taxation of human and intellectual capital and the 

effect of tax laws on workers, women, and 

underrepresented communities.  

Erin Scharff is Professor of Law at Arizona State 

University’s Sandra Day O’Connor College of Law. Her 

scholarship has frequently explored state constitutional 

limits on fiscal authority. She is a co-author of casebooks 

on both federal income taxation and state and local 

government law.  

Darien Shanske is a Professor of Law at UC Davis 

School of Law. Many of his academic articles have explored 

the fiscal provisions of state constitutions. He is a co-

author of the only available commentary on California’s 

Constitution and was the primary author of the 

commentary’s provisions relating to taxation.  
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Hugh Spitzer is a Professor of Law at the University 

of Washington School of Law, where he has taught 

Washington state constitutional law for decades. He is a co-

author of The Washington State Constitution (2nd ed. 

Oxford University Press 2013) (with Robert F. Utter) and 

has authored several articles about state tax law and policy.  

III. STATEMENT OF THE CASE 

Amici adopt the Statement of the Case in the Brief of 

Appellant State of Washington at 6-14 and Brief of 

Appellant Intervenors at 5-13.  

IV. ARGUMENT 

A. This Court distinguishes between a direct tax 
on property and an excise tax on the 
voluntary use, sale or transfer of property.  

This Court has long held that Art. VII, § 1’s mandate 

that “all taxes shall be uniform upon the same class of 

property” applies only to direct taxes on property and does 

not limit the Legislature’s broad authority to devise 

separate classes for the purposes of an excise tax. See State 
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ex rel. Stiner v. Yelle, 174 Wash. 402, 407, 25 P.2d 91 

(1933) (in levying excise taxes, Legislature “has very broad 

power, and we cannot interfere with that power except for 

arbitrary action, clear abuse, or constructive fraud 

appearing on the face of the act or from facts of which we 

may take judicial knowledge.”). 

The Court has defined an excise tax as one that operates 

upon the act or incidence of the transfer of property, such 

as a sales tax: 

We are committed to the proposition that a tax 
upon the sale of property is not a tax upon the 
subject matter of that sale. A sales tax upon 
personal property or a sales tax upon real 
property is a tax upon the act or incidence of 
transfer. The imposition relates to an exercise 
of one of several rights in and to property. 
Imposition is not upon each and every owner 
merely because he is the owner of the property 
involved. 

Mahler v. Tremper, 40 Wn.2d 405, 409-10, 243 P.2d 627 

(1952) (real estate excise tax).1 

 
1 See Stiner, 174 Wash. at 404 (B&O tax measured by 

“the application of rates against values, gross proceeds of 
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In applying the definition of an excise tax, courts look 

to “the manner in which it is assessed and the measure of 

the tax.” Greater Seattle Chamber of Com. v. City of 

Seattle, 22 Wn. App.2d 361, 367, ¶16, 512 P.3d 594 (2022) 

(payroll tax) (citation and internal quotation omitted). The 

appropriate question is whether the incidence of the tax 

falls directly on “property” or upon its transfer, as 

inheritances, sales receipts, and the proceeds of sale of real 

property may all be characterized as “income,” under a 

broad definition of the term. See Estate of Hambleton, 181 

 
sales, or gross income.”); Morrow v. Henneford, 182 
Wash. 625, 627, 47 P.2d 1016 (1935) (sales tax is an excise 
tax, “defined as one levied upon the manufacture, sale, or 
consumption of commodities within the country”); High 
Tide Seafoods v. State, 106 Wn.2d 695, 699, 725 P.2d 411 
(1986) (defining “a property tax as a tax on things tangible 
or intangible and an excise tax on the right to use or 
transfer things.”), dismissed, 479 U.S. 1073 (1987); In re 
Estate of Hambleton, 181 Wn.2d 802, 832, ¶ 59, 335 P.3d 
398 (2014) (“estate tax is an excise tax because the tax is 
not levied on the property of which an estate is composed. 
Rather it is imposed upon the shifting of economic benefits 
and the privilege of transmitting or receiving such 
benefits.”), cert. denied, 577 U.S. 922 (2015). 
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Wn.2d at 832-33 (estate tax operates on the transfer of 

assets and income). 

The trial court in this case held unconstitutional the 

7% tax on capital gains in excess of $250,000, reasoning 

“as a tax on the receipt of income, ESSB 5096 is . . . properly 

characterized as a tax on property” under Art. VII, § 1, (CP 

872), citing Culliton v. Chase, 174 Wash. 363, 25 P.2d 81 

(1933); Jensen v. Henneford, 185 Wash. 209, 53 P.2d 607 

(1936), and Power, Inc. v. Huntley, 39 Wn.2d 191, 235 P.2d 

173 (1951). While the Intervenors provide convincing 

reasons to overrule Culliton, this Court need not do so to 

reverse the trial court. As the State cogently demonstrates, 

the capital gains tax at issue here falls squarely within the 

established definition of an excise tax because the 

incidence of the tax operates upon the transfer of capital 

assets.  It is therefore not a direct tax on the “ownership” of 

an asset or property, “whether tangible or intangible” 

within the meaning of Art. VII, § 1.  



9 

The capital gains tax is imposed upon the sale, not 

the mere ownership, of a capital asset. It is “distinguishable 

from a tax which falls upon the owner merely because he is 

owner, regardless of the use or disposition made of his 

property.” Morrow v. Henneford, 182 Wash. 625, 631, 47 

P.2d 1016 (1935), quoting Bromley v. McCaughn, 280 U.S. 

124, 137, 50 S. Ct. 46, 74 L. Ed. 226 (1929). Accord, Mahler, 

40 Wn.2d at 409-10. (“a tax upon the sale of property is not 

a tax upon the subject matter of that sale.”) “[T]he 

government is taxing . . . the shifting from one to another 

of a[] power or privilege incidental to the ownership of a 

capital asset, not the asset itself.” Estate of Hambleton, 181 

Wn.2d at 811, ¶ 7. That is why an excise tax is measured by 

the amount of economic benefit resulting from a transfer, 

as the capital gains tax is measured here, while a property 

tax is typically measured by value—it is called an “ad 

valorem” tax. See State ex rel. Mason County Logging Co. 

v. Wiley, 177 Wash. 65, 78, 31 P.2d 539 (1934) (“an ad 
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valorem tax is a tax upon the value of the article or thing 

subject to taxation”) (Steinert, J. dissenting).  

The capital gains tax is not a direct tax on the value 

of property. Nor is it a tax on all incidents of ownership of 

property, whether tangible or intangible. It is thus 

distinguishable from the tax on rental income, which 

operated directly as “a tax upon the real estate itself.” 

Apartment Operators Ass’n of Seattle, Inc. v. Schumacher, 

56 Wn.2d 46, 47, 351 P.2d 124 (1960).  

Rental income from property generally operates as a 

regular and recurring flow, rather than having its incidence 

triggered by specific transfers that may occur quite 

infrequently.2 The capital gains tax established by ESSB 

 
2 See Marjorie E. Kornhauser, The Origins of Capital 

Gains Taxation: What’s Law Got to Do With It?, 39 
Southwestern L. J. 869, 887-906 (1985) (discussing the 
early American and British historical precedents for 
distinguishing between general income taxes on regular 
and recurring flows of income, such as rental income, on 
the one hand, and, on the other hand, taxes on capital gains 
arising from sales or other specific transfers that may occur 
irregularly and infrequently). 
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5096 is also markedly different from a broad-based 

corporate or personal tax on net income. See Jensen, 185 

Wash. at 218-19 (personal income tax); Power, 39 Wn.2d 

at 197 (corporate income tax “taxes almost any income 

from almost every source”).  

The Court has recognized that there is no “precise 

line which sets off direct taxes from others,” Morrow, 182 

Wash. at 630, quoting Bromley, 280 U.S. at 136, resulting 

in “a maze of conflicting and bewildering decisions.” 

Stiner, 174 Wash. at 406. Given that almost every 

transactional excise tax “is measured by the amount of the 

income” realized, Stiner, 174 Wash. at 407, stare decisis 

does not compel the trial court’s conclusion that every tax 

measured by some type of income is a direct tax on 

property.  

This Court should be wary of creating more 

“bewildering” decisions (Stiner, 174 Wash. at 406) by 

extending Culliton and Jensen to preclude the Legislature’s 
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plenary power to enact a non-uniform tax that is imposed 

and measured by the taxpayer’s gain on transactions. The 

capital gains excise tax is well supported by this Court’s 

excise tax precedent. This Court should reverse the trial 

court’s order because SB 5096 is not a direct tax on 

property.  

B. The distinction between a direct tax on 
property and an excise tax on its transfer is 
well established by the United States 
Supreme Court.  

The distinction between a direct tax on property and 

an excise tax that operates upon the property’s transfer is 

well-established not just by this Court, but by the U.S. 

Supreme Court’s jurisprudence before and after adoption 

of the 16th Amendment. While the Supreme Court 

occasionally deviated from its expansive view of the 

sovereign’s power to impose excise taxes, it has 

consistently refused to invoke stare decisis to expand upon 

these limited deviations. See John R. Brooks & David 
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Gamage, Taxation and the Constitution, Reconsidered, 

Tax Law Review (forthcoming 2023).  

1. Until the Lochner era, the Supreme 
Court broadly construed Congress’s 
power to levy a “duty, impost or excise,” 
narrowly defining a direct tax on 
property.  

Historically, the sovereign’s power to collect 

“excises” was a broad one, without regard for whether a tax 

might be considered “direct” or “indirect.” In colonial 

times, most taxes took the form of either customs and other 

excise taxes on goods and activities, or lump-sum levies on 

individual “polls” (heads) or on property. Thomas J. 

Cooley, Treatise on the Law of Taxation, Including the 

Law of Local Assessments, 18-31 (1st ed. 1876).  

The U.S. Constitution, ratified in 1788, imposed only 

two restrictions on Congress’s power to enact taxes. First, 

any “duty impost, or excise” was required to be “uniform 

throughout the United States” in a geographic sense—that 

is applied in the same manner and at the same rates across 



14 

the country. U.S. Const., Art. 1, § 8, cl.1.3 Second, any 

“direct tax” was required to be apportioned—that is divided 

among the states in proportion to their shares of the 

population. U.S. Const., Art. 1, § 2, cl.3; §9, cl.4.4  

According to Hamilton, when not assessed as a poll 

tax, such direct taxes that required apportionment among 

the states “principally relate to lands and buildings,” the 

major components of capital or property in the pre-

industrial era. Alexander Hamilton, The Federalist Papers, 

No. 21. By contrast, the “duties, impots and excises” 

 
3 The constitution’s “uniformity” requirement for 

excise or indirect taxes meant only geographic uniformity; 
it did not mandate only flat-rate taxes. See Edye v. 
Robertson, 112 U.S. 580, 594, 5 S. Ct. 247, 28 L. Ed. 798 
(1884) (“The tax is uniform when it operates with the same 
force and effect in every place where the subject of it is 
found.”). 

4 The purpose of such apportionment is inextricably 
bound up with the requirement that enslaved persons be 
considered “three fifths of all other Persons.” U.S. Const., 
Art. 1, § 2, cl.3. See Bruce Ackerman, Taxation and the 
Constitution, 99 Colum. L. Rev. 1 (1999) (discussing the 
“tainted origins of the ‘direct tax’ clauses.”)  
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allowed by Art. 1, § 8 included taxes on manufactured 

goods as well as imports. 

In a case brought shortly after ratification of the 

Constitution, the U.S. Supreme Court (most of whose 

members were involved in drafting the Constitution) held 

that a tax on carriages was an excise tax, and not a direct 

tax on property subject to apportionment. Hylton v. United 

States, 3 U.S. 171, 1 L. Ed. 556 (1796). This was so even 

though the carriage itself was obviously property, and the 

tax was imposed on the owner of the carriage. Similarly, 

the Whiskey Tax of 1791 was a per-gallon charge assessed 

on domestically distilled whiskey. Though an expansive 

definition of a direct tax on property might suggest the 

whiskey and carriage taxes were subject to the 

apportionment requirement, the Founding-era Congress 

clearly understood them to be excise taxes.  

The Court continued to interpret the phrase “excise” 

broadly and “direct” narrowly in approving taxes levied by 
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Congress to fund the Civil War.5 The Court held that a 

“direct tax” was limited to those imposed upon only “real 

estate and slaves” and that the 1864 tax on income and 

capital gains was a valid excise tax “to pay the debts and 

provide for the common defence and public welfare” under 

Art. 1, § 8. Springer v. United States, 102 U.S. 586, 589, 

602, 26 L. Ed. 253 (1880).  

While almost any tax levied on the transfer of 

property could be viewed as a direct tax on the property 

itself, prior to the Lochner era the Supreme Court thus took 

an expansive view of the legislative prerogative to enact 

excise taxes on the use or transfer of property. See Marjorie 

E. Kornhauser, The Origins of Capital Gains Taxation: 

 
5 See Pac. Ins. Co. v. Soule, 74 U.S. 433, 444-45, 19 L. 

Ed. 95 (1868) (income tax on insurance companies); 
Veazie Bank v. Fenno, 75 U.S. 533, 540-48, 19 L. Ed. 482 
(1869) (10% tax on bank notes); Scholey v. Rew, 90 U.S. 
331, 347, 23 L. Ed. 99 (1874) (“succession tax”—an early 
form of inheritance or estate tax—imposed on the value of 
real estate transferred to another because of death is an “an 
excise tax or duty,” because it was levied on the act of 
“devolution” of the property, not the property itself).  
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What's Law Got to Do With It?, 39 Southwestern L.J. 869, 

911-16 (1985).  

2. The U.S. Supreme Court briefly 
invalidated Congress’s ability to tax new 
forms of wealth by holding that a tax on 
income derived from property was a 
direct tax on the property itself in 
Pollock, but then quickly retreated.  

The U.S. Supreme Court subsequently adopted a 

narrower view of Congress’s authority to assess excise 

taxes, coinciding with the Court’s broader protection of 

property rights under the due process clause, but that 

narrow view was short lived. In 1895, the Court in Pollock 

v. Farmers’ Loan & Tr. Co., 157 U.S. 429, 15 S. Ct. 673, 39 

L. Ed. 759 (Pollock I), on reargument, 158 U.S. 601, 15 S. 

Ct. 912, 39 L. Ed. 1108 (Pollock II) (1895), invalidated taxes 

on land rents, 157 US at 583, interest from municipal 

bonds, 157 U.S. at 586, and taxes on income from personal 

property, 158 U.S. at 628, as all direct taxes subject to 

apportionment.  
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However, the Supreme Court did not continue to 

narrow the scope of Congress’ excise tax authority. Indeed, 

in the early years of the 20th century, the Court upheld 

every tax statute that came before it as a valid excise tax 

that need not be apportioned.  

In Knowlton v. Moore, 178 U.S. 41, 20 S. Ct. 747, 44 

L. Ed. 969 (1900), the Court unanimously upheld a “death 

duty”—an estate tax, essentially—as a “duty or excise.” 178 

U.S. at 83. In Patton v. Brady, 184 U.S. 608, 22 S. Ct. 493, 

46 L. Ed. 713 (1902), the Court held that a tax levied on the 

value of tobacco was an excise tax and not a direct tax on 

property, noting the clear overlap between the two: “They 

are each methods by which the individual is made to 

contribute out of his property to the support of the 

government.”184 U.S. at 622. And in Flint v. Stone Tracy 

Co., 220 U.S. 107, 31 S. Ct. 342, 55 L. Ed. 389 (1911), the 

Court held a corporate income tax, which taxed capital 

gains, was not a tax on property solely because of its 
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ownership, but was instead “a tax upon business done in a 

corporate capacity,” and therefore could be called an 

excise. 220 U.S. at 146. 

Thus, in distinguishing between a tax on specific 

uses, activities or “privileges” related to property and a 

direct tax on property itself “solely because of . . . 

ownership,” Knowlton, 178 US at 82, the Court, while not 

overruling Pollock, refused to expand upon it to limit 

Congress’s ability to impose excise taxes on a wide range of 

activities and transactions in the country’s new industrial 

economy. Today, Pollock may be seen as one of the first of 

the Lochner-era cases, where the Court elevated property 

rights by deriving laissez-faire natural law from vague 

passages in the Constitution.6  

 
6 See, e.g., Richard White, The Republic for Which it 

Stands: The United States During Reconstruction and the 
Gilded Age, 1865-1896, 820 (2017); Marjorie E. 
Kornhauser, The Story of Macomber: The Continuing 
Legacy of Realization, in Tax Stories: An In-Depth Look 
at Ten Leading Federal Income Tax Cases, 112 (2009).  
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The 16th Amendment, ratified in 1913, authorized a 

federal tax on “income from whatever source derived.” 

While the amendment overruled Pollock’s holding that 

taxing income was tantamount to taxing property, the U.S. 

Supreme Court had already refused to expand Pollock’s 

reasoning to other forms of taxation.  

This Court has followed a similar path. Though it has 

held that Wash. Const., Art. VII, § 1’s requirement of 

uniform property taxation applies to a broad-based income 

tax, it has not expanded Culliton’s reasoning. It should not 

do so now because ESSB 5096’s tax on capital gains falls 

squarely within the Legislature’s authority to impose a 

transaction-based excise tax. (§ IV.A, supra) 

3. In interpreting the broad definition of 
“income” under the 16th Amendment, 
the U.S. Supreme Court continued to 
distinguish a tax on property from a tax 
on proceeds derived from property’s 
sale, use or transfer.  

The 16th Amendment did not put to rest the question 

whether one can receive (and therefore be taxed) on 
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“income” that has not been severed from the property 

itself, nor the transaction-based distinction between a 

direct tax on property, and an excise tax on its proceeds and 

uses.  

In Macomber v. Eisner, 252 U.S. 189, 40 S. Ct. 189, 

64 L. Ed. 521 (1920), the U.S. Supreme Court held invalid 

Congress’s attempt to tax stock dividends as “income” 

under the newly enacted corporate income tax. The Court 

characterized dividends paid in the form of company stock 

as the property of the corporation itself and therefore not 

taxable as “income” because those dividends did not enrich 

the stockholder. The tax was “direct” and subject to 

apportionment under Art. 1, § 9 because the dividends 

represented an “increase in the value of the stockholder's 

capital interest resulting from an accumulation of profits 

by the company. . .” Macomber, 252 U.S. at 210.  

But, as it had with Pollock, the Court retreated from 

Macomber’s broad definition of property, holding that a 
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tax on unrealized profits held by a partnership is not a 

“property” tax subject to apportionment under Art. I, § 9 in 

Heiner v. Mellon, 304 U.S. 271, 278, 58 S. Ct. 926, 82 L. 

Ed. 1337 (1938). The Court later confined Macomber to its 

particular facts.7  

Thus, the U.S. Supreme Court, like this Court, has on 

occasion held unconstitutional what the legislature has 

called an excise tax. However, the U.S. Supreme Court has 

consistently refused to expand on those decisions to limit 

Congress’s extensive authority to fund the changing social 

and economic needs of a modern nation. This Court should 

similarly decline to extend its Depression-era decisions to 

preclude the Legislature from enacting a capital gains tax 

 
7 See C.I.R. v. Glenshaw Glass Co., 348 U.S. 426, 431, 

75 S. Ct. 473, 99 L. Ed. 483 (Macomber “was not meant to 
provide a touchstone to all future gross income 
questions.”), reh’g denied, 349 U.S. 925 (1955); Helvering 
v. Bruun, 309 U.S. 461, 468-69, 60 S. Ct. 631, 84 L. Ed. 864 
(1940) (gain received “as a result of business transaction” 
held taxable as income regardless whether it is “cash 
derived from the sale of an asset.”).  
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that can be sustained under the Court’s substantial excise 

tax jurisprudence.  

4. Stare decisis has not impeded the U.S. 
Supreme Court from refusing to extend 
other questionable and outdated tax 
precedent.  

As it did following Pollock and Macomber, the U.S. 

Supreme Court has refused to extend its questionable tax 

precedent in other contexts. For instance, in Nat’l Bellas 

Hess, Inc. v. Dep’t of Revenue of State of Ill., 386 U.S. 753, 

87 S. Ct. 1389, 18 L. Ed. 2d 505 (1967), the Court held that 

physical presence was required before a state could force 

an out-of-state vendor to collect Illinois’s use tax. Twenty-

five years later, in Quill Corp. v. N. Dakota By & Through 

Heitkamp, 504 U.S. 298, 112 S. Ct. 1904, 119 L. Ed. 2d 91 

(1992), the Supreme Court candidly explained that 

“contemporary Commerce Clause jurisprudence might not 

dictate the same result were the issue to arise for the first 

time today.” 504 U.S. at 311. Nonetheless, the Court upheld 
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Nat’l Bellas Hess, primarily on stare decisis grounds. 504 

U.S. at 317-18.  

Because the Court crafted its upholding of the Nat’l 

Bellas Hess rule so narrowly, lower courts did not extend 

the physical presence rule upheld in Quill to other contexts. 

The Supreme Court let stand those lower court decisions,8 

and in 2018 expressly overruled Nat’l Bellas Hess and 

Quill, reasoning “[t]he Internet’s prevalence and power 

have changed the dynamics of the national economy.” S. 

Dakota v. Wayfair, Inc., __ U.S. __, 138 S. Ct. 2080, 

2098, 201 L. Ed. 2d 403 (2018). 

As then-10th Circuit Judge Neil Gorsuch explained, 

there is a small group of poorly reasoned precedents that 

 
8 See, e.g., Tax Comm’r v. MBNA Am. Bank, N.A., 

220 W.Va. 163, 640 S.E.2d 226, 232-34 (2006) (physical 
presence not required for state corporate income tax), cert. 
denied sub nom FIA Card Servs., N.A. v. Tax Comm’r, 551 
U.S. 1141 (2007); Direct Mktg. Ass’n v. Brohl, 814 F.3d 
1129, 1147 (10th Cir. 2016) (physical presence not a 
predicate for out-of-state vendors to comply with 
Colorado’s significant regulatory requirements), cert. 
denied, 137 S. Ct. 593 (2016).  
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are given such a “distinguished fate” because of the 

weakness and narrowness of their rationale. Direct Mktg. 

Ass’n., 814 F.3d at 1149-50 (Gorsuch, J., concurring). 

Pollock and Culliton may be viewed in a similar historical 

light; they are not just “bewildering,” Stiner, 174 Wash. at 

406, but relics of a bygone era that venerated property 

rights and denigrated human rights. This Court is “under 

no obligation to extend” Culliton and Jensen as the trial 

court did below. Direct Mktg. Ass’n., 814 F.3d at 1149-50. 

C. This Court should not expand on Culliton to 
limit Legislature’s ability to tax the gains 
realized on the transfer of capital assets.  

Just as the U.S. Supreme Court has refused to expand 

its precedent to narrow the legislative prerogative to enact 

an excise tax, this Court should decline to expand the 

reasoning of its Depression-era cases to limit the 

Legislature’s power to impose excise taxes to fund 

Washingtonians’ basic needs in housing, health care and 
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education and to redress past economic and social 

inequities.  

Both this Court’s and U.S. Supreme Court’s older 

decisions have allowed opponents to characterize almost 

any tax levied on the use or transfer of property as a tax 

burdening that property itself, as respondents do here. But 

only occasionally and in a much different time have those 

arguments succeeded, as in Culliton and in Pollock.  

Culliton’s and Pollock’s reasoning—that a broad-

based income tax is a tax on property so any tax on income 

is a property tax—is far from compelling in today’s 

transaction driven economy. And this Court has refused to 

blindly adhere to this syllogism in its excise tax 

jurisprudence. It should refuse to do so here. 

At a minimum, this Court should ensure that 

Culliton’s reach is limited and refrain from broadening 

Culliton’s dubious logic to invalidate a tax that operates 

only upon the transfer of a capital asset. Rather than 
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extend case law that has never been applied to bar a tax 

narrowly targeted to the economic benefits attendant to the 

transfer of property, this Court should rely on its 

substantial excise tax precedent to uphold the Legislature’s 

decision to tax the gains realized on the transfer of a capital 

asset under ESSB 5096.  
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302. The Obama International Tax Plan: A Major Step Forward, 123 Tax Notes 735 

(May 11, 2009); 54 Tax Notes Int’l 448 (May 11, 2009). 
 
303. Testimony on Banking Secrecy Practices and Wealthy American Taxpayers, US 

HOUSE COMMITTEE ON WAYS AND MEANS, Subcommittee on Select Revenue 
Measures, March 31, 2009. 

 
304. Enforcing Dividend Withholding on Derivatives, Shelf Project Proposal, 121 Tax 

Notes 747 (Nov. 10, 2008). 
 
305. Taxing Equity Swaps: A Response to Hariton, Tax Notes, Sept. 29, 2008. 

 
306. Testimony on Dividend Tax Abuse, U.S. SENATE PERMANENT SUBCOMMITTEE ON 

INVESTIGATIONS, Sept. 11, 2008. 
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307. A Coordinated Withholding Tax On Deductible Payments, Shelf Project Proposal, 
119 Tax Notes 993 (June 2, 2008). 

 
308. Senator McCain’s Corporate Tax Proposals: A Critical Examination, Center for 

American Progress Action Fund (April, 2008). 
 
309. Testimony for Hearing on the Tax Treatment of Derivatives, U.S. HOUSE WAYS & 

MEANS COMMITTEE, Subcommittee on Select Revenue Measures (March 5, 2008). 
 
310. Formulary Apportionment: Response to Weiner, 47 Tax Notes Int’l 49 (July 2, 

2007) (with K. Clausing). 
 
311. Testimony for Hearing on Offshore Tax Evasion, U.S. SENATE FINANCE 

COMMITTEE (May 3, 2007). 
 
312. A Creditable VAT? 114 Tax Notes 793 (Feb. 19, 2007), 45 Tax Notes Int’l 965 

(Mar. 12, 2007), also in 37 Ars Iuris 41 (2007) (in Spanish). 
 
313. Testimony for Hearing on Offshore Transactions, U.S. SENATE PERMANENT 

SUBCOMMITTEE ON INVESTIGATIONS (Aug. 1, 2006). 
 
314. The Ingenious Kerry Tax Plan, 103 Tax Notes 477 (April 26, 2004). 

 
315. Testimony for Hearing on Tax Shelters, U.S. SENATE PERMANENT SUBCOMMITTEE 

ON INVESTIGATIONS (Nov. 18, 2003). 
 
316. Why the Corporate AMT Should be Retained, 93 Tax Notes 987 (Nov. 12, 2001). 

 
317. World Class Tax Evasion, 11 The American Prospect 28 (May 22, 2000). 

 
318. PRESUMPTIVE INCOME TAXATION (ed.) (Kluwer, 1998). 

 
319. Review of John Head and Richard Krever, Company Tax Systems (Australian 

Tax Research Foundation, 1997), 15 Tax Notes Int’l 37 (1997). 
 
320. U.S. International Treatment of Financial Derivatives, 74 Tax Notes 1703 

(1997)(with L. Swartz). 
 
321. TAXATION OF FINANCIAL INSTRUMENTS (Clark, Boardman Callaghan, 1996) (ed., 

with D. Newman and D. Ring). 
 
322. THE ATTRIBUTION RULES (Tax Management, 1996). 
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323. Slicing the Shadow: A Proposal for Updating U.S. International Taxation (tr. T. 
Okamura), 139 Kyoto Law Review 89 (1996). 

 
324. COLLAPSIBLE CORPORATIONS (Tax Management, 1995)(with F. Nicholsen). 

 
325. “Analysis of Judicial Decisions Interpreting Section 482”, in D. Meyer, A. Webber 

& R. Avi-Yonah, TRANSFER PRICING: JUDICIAL STRATEGY AND OUTCOMES (Tax 
Management, 1995; revised edition 2003). 

 
326. “Debt Modifications,” in D. Garlock (ed.), FEDERAL INCOME TAXATION OF DEBT 

INSTRUMENTS (3rd ed., 1994). 
 
327. AMORTIZATION OF INTANGIBLES (Tax Management, 1994). 

 
328. BRIEF OF THE COUNCIL OF STATE GOVERNMENTS, NATIONAL GOVERNORS' ASSOCIATION, 

U.S. CONFERENCE OF MAYORS, INTERNATIONAL CITY/COUNTY MANAGEMENT ASSOCIATION, 
NATIONAL LEAGUE OF CITIES, NATIONAL ASSOCIATION OF COUNTIES, AND NATIONAL 
CONFERENCE OF STATE LEGISLATURES AS AMICI CURIAE IN SUPPORT OF RESPONDENT , 1994 
U.S. S. Ct. Briefs LEXIS 62 in BARCLAYS BANK PLC v. CAL. FRANCHISE TAX BD., Supreme Court 
of the United States (January 19, 1994). 

 
329. Newark Morning Ledger: A Post-Litem and Some Implications, 57 Tax Notes 813 

(May 10, 1993). 
 
330. Slicing the Shadow: A Proposal for Updating U.S. International Taxation, 56 

Tax Notes 1511 (March 15, 1993). 
 
331. Newark Morning Ledger: A Threat to the Amortizability of Acquired Intangibles, 

55 Tax Notes 981 (May 18, 1992) (cited in Newark Morning Ledger, 507 U.S. 
546, 564 n. 12 (1993)). 

 
332. “Key Federal Income Tax and Transfer Tax Issues Relating to Real Estate 

Workouts and Bankruptcies,” in L. Cherkis (ed.), REAL ESTATE WORKOUTS AND 
BANKRUPTCIES (1992) (with David M. Einhorn). 

 
333. The Implications of Federal Tax Systems for European Tax Harmonization, 13 

Tax Notes Int’l 1265 (November, 1991). 
 
334. “Recent Federal Income Tax Developments Relating to Acquisitions,” in A. 

Brownstein and R. Feintuch (eds.) RESTRUCTURING THE CORPORATE PRACTICE: 
FROM BUYOUTS TO BAILOUTS (1991) (with David M. Einhorn). 

 
335. The Treatment of Corporate Preference Items under an Integrated Tax System: A 

Comparative Analysis, 44 The Tax Lawyer 195 (1990). 
 
336. Review of J. Riley Smith, The Crusades, 61 Speculum 524 (1989). 
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337. Career Trends of Parisian Masters of Theology, 1200-1350, 6 History of 
Universities 165 (1987). 

 
338. The Aristotelian Revolution: A Study of the Transformation of Medieval 

Cosmology 1150-1250, in 47-A Dissertation Abstracts International 2275 (1986). 
 
339. Ptolemy vs. al-Bitruji: A Study of Scientific Decision-Making in the Middle Ages, 

35 Archives Internationales d'Histoire des Sciences 124 (1985). 



DAVID GAMAGE 
 

Professor of Law, Indiana University Maurer School of Law 
 

dgamage@indiana.edu | 812-855-7443 
 

https://www.law.indiana.edu/about/people/bio.php?name=gamage-david  

 

CURRICULUM VITAE as of September 19, 2022 
 

 

SELECTED DISTINCTIONS: 
 

• Ranked among the top ten most-cited U.S. tax law scholars (listed as the youngest scholar on 

this top ten ranking and among the faculty under 50 on the “most cited” lists) [Leiter] 

 

• Ranked as the 5th most-downloaded U.S. tax law scholar [SSRN Tax Professor Rankings] 

 

• Regularly draft and consult on tax law reform efforts at the U.S. federal, state, and local 

levels, in coordination with Americans for Tax Fairness and other policy advocacy groups. 

Recent such efforts include co-drafting the legislation for President Biden’s proposed 

Billionaires Minimum Income Tax reform   

 

• Invited to testify before the U.S. Senate Finance Committee (in 2021) and before the 

Democrats on the U.S. House Committee of Ways and Means (in 2021) and before several 

different U.S. State legislative chambers on numerous occasions (2009 to present) 

 

BOOKS: 
 
Twenty-First Century Income Taxation: Buy, Borrow, Die and Beyond (with Edward J. McCaffery, work-

in-progress, draft manuscript available upon request). 

 

Taxation: Law, Planning, and Policy (Carolina Academic Press, 3rd ed., 2019) (with Michael Livingston). 

 

Taxation: Law, Planning, and Policy (LexisNexis, 2nd ed., 2010) (with Michael Livingston). 

 

 

ARTICLES AND ESSAYS:  
(most are available for download at http://ssrn.com/author=364730; articles that I view as 

my most important scholarly contributions are labeled with *) 
 
Solving the Valuation Challenge: The ULTRA Method for Taxing Extreme Wealth, 72 DUKE LAW 

JOURNAL (forthcoming, with Brian Galle and Darien Shanske).* 

 

mailto:dgamage@indiana.edu
https://www.law.indiana.edu/about/people/bio.php?name=gamage-david
https://leiterlawschool.typepad.com/leiter/2021/08/10-most-cited-tax-scholars-in-the-us-2016-2020.html
https://leiterlawschool.typepad.com/leiter/2021/12/faculty-under-50-on-the-most-cited-lists.html
https://taxprof.typepad.com/taxprof_blog/2022/05/ssrn-tax-professor-rankings.html
https://www.congress.gov/bill/117th-congress/house-bill/8558/text
https://www.congress.gov/bill/117th-congress/house-bill/8558/text
http://ssrn.com/author=364730
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Comments on Daniel Shaviro’s Tax Reform Implications of the Risk of a U.S. Budget Catastrophe, 50 

UNIVERSITY OF LOUISVILLE LAW REVIEW 599 (2012) (invited). 

 

Three Essays on Tax Salience: Market Salience and Political Salience, 65 TAX LAW REVIEW 19 (2011) 

(with Darien Shanske).* 

 
On Tax Increase Limitations: Part I — A Costly Incoherence, 62 STATE TAX NOTES 813 (2011) (with 

Darien Shanske). 

 

O Que É Pior, Flutuações Fiscais ou Flutuações de Gastos?, 2 REVISTA TRIBUTARIA DAS AMERICAS 

245 (2011) (invited). 
 

Preventing State Budget Crises: Managing the Fiscal Volatility Problem, 98 CALIFORNIA LAW REVIEW 

749 (2010).* 

 

Managing Fiscal Volatility by Redefining ‘Tax Cuts’ and ‘Tax Hikes’, 58 STATE TAX NOTES 113 (2010) 

(with Jeremy Bearer-Friend). 

 
Minimizing the Harm of State Fiscal Volatility, 57 STATE TAX NOTES 633 (2010) (with Jeremy Bearer-

Friend). 
 

Coping through California's Budget Crises in Light of Proposition 13 and California's Fiscal 
Constitution, in Proposition 13 at 30 (Jack Citrin & Isaac Martin eds., 2009). 

 

Managing California’s Fiscal Rollercoaster, 49 STATE TAX NOTES 659 (2008). 

 

Commodification and Contract Formation: Placing the Consideration Doctrine on Stronger Foundations, 

73 UNIVERSITY OF CHICAGO LAW REVIEW 1299 (2006) (with Allon Kedem). 

 

Taxing Political Donations: The Case for Corrective Taxes in Campaign Finance, 113 YALE LAW 

JOURNAL 1283 (2004). 

 

 

WHITE PAPERS, AMICUS BRIEFS, AND SCHOLARLY REPORTS:  
(most are available for download at http://ssrn.com/author=364730) 

 
219 Economists, Law Professors & Other Academics Urge Congress to Include the 'Billionaires Income 

Tax' in Build Back Better Act (2021) (with John R. Brooks, Brian Galle, Ari Glogower, Emmanuel Saez, 

& Gabriel Zucman). 

 

The California Tax on Extreme Wealth (ACA 8 & AB 310): Revenue, Economic, and Constitutional 
Analysis (2021) (with Brian Galle, Emmanuel Saez, and Darien Shanske). 

 

Creating Opportunity Through a Fairer Tax System: The Case for Taxing Extreme Wealth Holdings and 

"Real" (Book) Corporate Profits and for Improving IRS Funding (2021). 

 
How to Measure and Value Wealth for a Federal Wealth Tax Reform, ROOSEVELT INSTITUTE ISSUE 

BRIEF (2021) (with Ari Glogower and Kitty Richards).  
 

http://ssrn.com/author=364730
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Why a Federal Wealth Tax is Constitutional, ROOSEVELT INSTITUTE ISSUE BRIEF (2021) (with Ari 

Glogower and Kitty Richards).  

 

The NY Billionaire Mark-to-Market Tax Act: Revenue, Economic, and Constitutional Analysis (2020) 

(with Emmanuel Saez and Darien Shanske). 

 

The California Extreme Wealth Tax: Revenue, Economic, and Constitutional Analysis (2020) (with 

Emmanuel Saez and Darien Shanske). 

 

Amicus Brief Of Tax Scholars In Support Of Appellants In Invest In v. Arizonans For Great 

Schools And A Strong Economy (2020) (with Erin Adele Scharff et al.). 

 

Brief For Amici Curiae Tax And Constitutional Law Professors In Support Of Plaintiffs-Appellees In 
Kelvin Leon Jones Et Al., Plaintiffs, V. Ron Desantis Et Al., Defendants (2020) (with David W. Rivkin et 

al.). 

 

Five Key Research Findings on Wealth Taxation for the Super Rich (2019).  

 
Ninth Circuit Brief of Law Academics and Professors as Amici Curiae in Opposition to the Petition for 

Rehearing En Banc in Altera v. Commissioner (2019) (with Leandra Lederman et al.). 

 
Brief Of Tax Law Professors As Amici Curiae In Support Of Petitioner in North Carolina Department of 

Revenue v. The Kimberley Rice Kaestner 1992 Family Trust (2019) (with Daniel Hemel et al.). 
 

Brief of Tax Law Professors as Amici Curiae in Support of the Department of Revenue of the State of 
Colorado in Department of Revenue of the State of Colorado v. Agilent Technologies, Inc. 

 (2018) (with Darien Shanske & Hayes Holderness). 

 

Brief of Tax Law Professors As Amici Curiae in Support of Petitioner in Loudoun County, Virginia v. 

Dulles Duty Free, LLC (2018) (with Daniel Hemel et al.). 
 

Brief of Amici Curiae Tax Law Professors and Economists in Support of Petitioner in South Dakota v. 

Wayfair (2017) (with Daniel Hemel et al.). 
 

Brief of Interested Law Professors As Amici Curiae Supporting Petitioner in Brohl v. Direct Marketing 
Association (2016) (with Richard Pomp et al.). 

 

Brief of Interested Law Professors as Amici Curiae Supporting Respondent in Direct Marketing 
Association v. Brohl (2014) (with Darien Shanske et al.). 

 

 

OP EDS: 
 
The Media Got the Billionaires Income Tax Wrong, THE AMERICAN PROSPECT, November 4, 2021 (with 

John R. Brooks and Ari Glogower). (https://prospect.org/economy/media-got-the-billionaires-income-tax-wrong/) 

 
California Should Pass a Small Tax on Big Wealth, LOS ANGELES TIMES, April 22, 2021 (with 

Emmanuel Saez and Darien Shanske). (https://www.latimes.com/opinion/story/2021-04-22/california-wealth-tax) 

 

https://prospect.org/economy/media-got-the-billionaires-income-tax-wrong/
https://www.latimes.com/opinion/story/2021-04-22/california-wealth-tax
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California Left Billions Of Repatriated Tax Dollars On The Table, The State Should Pick Up That Money 
Now, CALMATTERS (2020) (with Reuven S. Avi-Yonah and Darien Shanske).  

 

Forget Congress and Let The Fed Handle Tax Rates, LOS ANGELES TIMES, April 6, 2016 (with Aaron 

Goldzimer). (http://www.latimes.com/opinion/op-ed/la-oe-0406-goldzimer-gamage-fed-set-tax-rates-20160406-story.html) 

 
A Better Direction for California’s Climate Change Policy, SACRAMENTO BEE, March 22, 2014 (with 

Mark Gergen). (http://www.sacbee.com/2014/03/22/6257858/viewpoints-a-better-direction.html) 

 

How to Avoid Another Shutdown, LOS ANGELES TIMES, October 20, 2013 (with David Louk). 

(http://www.latimes.com/opinion/commentary/la-oe-gamage-federal-budget-20131020-13,0,2802966.story) 

 

ObamaCare's Costs to the Working Class, WALL STREET JOURNAL, October 30, 2012. 

(http://online.wsj.com/article/SB10001424052970203335504578086702676417058.html?mod=WSJ_hps_sections_opinion) 

 

Health Care Decision Means More Work for IRS, SAN FRANCISCO CHRONICLE, June 29, 2012. 

(http://www.sfgate.com/default/article/Health-care-decision-means-more-work-for-IRS-3674168.php) 

 

 

ACADEMIC APPOINTMENTS: 
 

Indiana University (Bloomington), Maurer School of Law  

• 2022 - present: Professor of Law and the Charles Whistler Faculty Fellow 

• 2016 - 2021: Professor of Law 

• Courses Taught: Income Taxation, Tax Policy Seminar, Health Law, and Tax Policy 

Colloquium  

 

University of California (Berkeley), School of Law  

• Spring 2016: Visiting Professor at Georgetown Law  

• Fall 2015: Visiting Professor at Duke Law 

• 2010 - 2012: On academic leave while serving as Special Counsel and Senior Stanley S. 

Surrey Fellow to the U.S. Department of the Treasury, Office of Tax Policy 

• 2007 - 2016: Assistant Professor (voted tenure by Law School faculty and by University 

tenure committee, but left before official award of tenure to accept joint offers from 

Indiana University for myself and my spouse)  

• Courses Taught: Income Taxation, Tax Policy Seminar, Contracts, and Business and Tax 

Law from a Social Justice Perspective   

 

University of Texas (Austin), School of Law  

• 2005 - 2007: Emerging Scholars Program Fellow  

• Courses Taught: Federal Income Taxation, Corporate Taxation, and Tax Policy Seminar 

 
 

 

 

http://www.latimes.com/opinion/op-ed/la-oe-0406-goldzimer-gamage-fed-set-tax-rates-20160406-story.html
http://www.sacbee.com/2014/03/22/6257858/viewpoints-a-better-direction.html
http://www.latimes.com/opinion/commentary/la-oe-gamage-federal-budget-20131020-13,0,2802966.story
http://online.wsj.com/article/SB10001424052970203335504578086702676417058.html?mod=WSJ_hps_sections_opinion
http://www.sfgate.com/default/article/Health-care-decision-means-more-work-for-IRS-3674168.php
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MAJOR PROFESSIONAL EXPERIENCE: 
 

U.S. Department of the Treasury, Office of Tax Policy, Washington, D.C. 

• 2010 - 2012: Special Counsel and Senior Stanley S. Surrey Fellow 

• Administered the individual income tax portfolio of the Department of the Treasury’s 

Tax Legislative Counsel; oversaw the drafting of all individual income tax regulations 

and administrative notices; managed the implementation of the income tax provisions of 

the Affordable Care Act (“Obamacare”); advised on new legislation and executive branch 

initiatives related to the individual income tax 

 

Bain & Company, San Francisco, CA  

• 2000 - 2002: Associate Consultant 

• Advised clients on business strategy and organizational restructuring projects 

 

 

EDUCATION: 
 

Yale Law School; J.D., 2002 - 2005 

• Yale Law Journal, Senior Editor / Submissions Editor   

• Olin Fellow in Law and Economics   

• Honors in all but three graded courses  

 

Stanford University; M.A. in Economic and Organizational Sociology, 1998 - 2000 

• Co-terminal degree program: coursework consisted of a mixture of sociology, economics, 

and political science   

• Cumulative GPA: 4.0/4.0 

 

Stanford University; B.A. with distinction in Economics, 1996 - 2000 

• Phi Beta Kappa (elected as a Junior) 

• President’s Award for Academic Excellence 

• Numerous intercollegiate debating awards, including: 5th in the world and top American 

at the World University Debate Championships (Sydney 2000) 

• Cumulative GPA: 4.0/4.0   

 

 

SELECTED UNIVERSITY AND PROFESSIONAL SERVICE: 
 
Chair, IU Maurer Law Faculty Committee on Career Services, 2022 - present 

 

Faculty Advisor, Indiana University Volunteer Income Tax Assistance (VITA) Program, 2018 - present 
 

Member, IU Maurer Law Faculty Committee on Educational Policy, 2021 - 2022 

https://www.law.indiana.edu/student-life/organizations/vita/index.shtml
https://www.law.indiana.edu/student-life/organizations/vita/index.shtml
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Member, IU Maurer Law Faculty Committee on Career Services, 2016 – 2018 & 2020 - 2022 

 

Member, IU Maurer Law Faculty Lecture and Clinical Committee, 2018 - 2020 

 

California State Controller’s Council of Economic Advisors, appointed by California State Controller 

Betty Yee to nine-member panel for advising on comprehensive tax reform in California, 2015 – 2016  

 

Member-At-Large, University of California (system-wide) Faculty Welfare Task Force on Investment and 

Retirement (TFIR), 2013 - 2015 

 

Co-chair, Berkeley Law Faculty Colloquium Committee, 2014  

 

Member, Berkeley Law Public Interest Placement Committee, 2014 - 2015 

 

Faculty Mentor, UC Berkeley Regent’s and Chancellor’s and Cal Opportunity Scholars program, 2013 - 

2015 

 

Member, Berkeley Law Curriculum Subcommittee on Taxation, 2007 - 2010 & 2012 - 2015 

 

Chair, Berkeley Law Financial Aid Committee, 2009 - 2010 & 2013 - 2014 

 

Member, Berkeley Law Disqualification Appeals Committee, 2013 - 2014 

 

Member, Berkeley Law Financial Aid Committee, 2008 - 2009 & 2012 - 2013 

 

Co-chair, Berkeley Law Academic Placement Committee, 2009 - 2010 

 

Member, Berkeley Law Academic Placement Committee, 2008 - 2009 
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